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I
INTRODUCTION

In a nation where sequels have become mainstays of our culture,
the 2004 election picked up where the controversial 2000 election left
off. Indeed, almost from the moment the United States Supreme
Court issued Bush v. Gore! at 10 p.m. on December 12, 20002—end-
ing thirty-five days of uncertainty that exposed the ugly secret that the
nation’s electoral infrastructure was not up to the task of handling a
close election—the 2004 election became the rallying call for the two
major political parties. On one side, lingering doubts that President
Bush had been the legitimate winner in 2000 presented a challenge for
Republicans.? On the other, upset Democrats vowed to focus on bal-
lot-counting reforms, to avoid the problems encountered in Florida
four years earlier.* In between the two were state and local election
administrators, whose principal concern was not which party tri-
umphed but preventing the specter of Florida from visiting their
states.>

In response to the 2000 election, Congress enacted the Help
America Vote Act of 2002 (HAVA).6 HAVA is a comprehensive
piece of legislation designed to address the well-recognized need for
reform. HAVA was intended to correct core deficiencies in the Amer-
ican electoral process by introducing: (1) truly statewide voter regis-

1. 531 U.S. 98 (2000) (per curiam).

2. See Howarp GiLLMAN, THE VoTEs THAT CounTED: How THE COURT DECIDED
THE 2000 PrESIDENTIAL ELECTION 140 (2001).

3. See John M. Broder, Imagining the Danger of 2000 Redux, N.Y. Times, Oct.
17, 2004, § 4, at 1.

4. See Karen Branch-Brioso, Floridians Aim to Avoid Repeat of 2000, St. Louis
Post-DispatcH, Oct. 30, 2004, at 22; John Whitesides, Democrats Revisit Their Wa-
terloo, PHiLA. INQUIRER, Dec. 7, 2003, at A10.

5. See Michael Moss & Alexis Rehrmann, Absentee Votes Worry Officials as Nov.
2 Nears, N.Y. Tnues, Sept. 13, 2004, at Al (discussing concerns over administration
and counting of absentee ballots).

6. Pub. L. No. 107-252, 116 Stat. 1666 (codified in scattered sections of 42
US.C).
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2006] TRAPPED BY PRECINCTS? 135

tration databases (required in all states by January 1, 20067) to
streamline the registration process and improve registration list accu-
racy; and (2) provisional voting (required in all states by January 1,
20048).° Provisional voting is meant to ensure that no one whose right
to vote had been questioned will exit a polling place without having at
least cast a conditional ballot; once the voter’s eligibility is authenti-
cated, that ballot will be counted.'® HAV A mandated provisional bal-
loting to ensure that neither haste, clerical errors, nor poor notification
of precinct boundaries and polling locations on election day would
cause widespread disenfranchisement of eligible voters.!!

Like many sequels, the 2004 election did not bring a neat and
tidy resolution to all of the issues that surfaced in 2000. A hard-
fought campaign—marked by intense distrust, record spending, and
enormous get-out-the-vote efforts—yielded a spate of pre-election and
election-day litigation!? and general despair about our election day
processes. While the Democratic presidential nominee quickly ac-
cepted the election result as legitimate,!3 the erosion of confidence in
our election administration continued. Given the closeness of the
election and the fevered support for each candidate,!4 the post-election
reaction was not surprising. Bad feelings were not as conspicuous as

7. Help America Vote Act (HAVA) §303(d)1)(A)-(B), 42 U.S.C.
§ 15483(d)(1)(A)—(B) (Supp. IIT 2005). The effective date for the statewide voter
registration list was January 1, 2004, but states could receive an extension to January
1, 2006 if they had good cause for their inability to meet the 2004 deadline. Id.

8. §302(d).

9. See 148 Cong. Rec. S710 (daily ed. Feb. 13, 2002) (statement of Sen. Dodd).
Sen. Dodd also mentions implementing voting system standards ensuring that blind
and disabled persons and language minority citizens can cast votes “privately and
independently.” For further discussion of HAVA’s provision regarding language mi-
nority citizens, see James Thomas Tucker, Enfranchising Language Minority Citi-
zens: The Bilingual Election Provisions of the Voting Rights Act, 10 N.Y.U. J. Lecis.
& Pus. PoL’y 195, 200-29 (2007).

10. See NAT’L Task Force oN ELECTION REFORM, NAT’L Ass’N oF ELecTioN OF-
FiciaLs, ELECTION 2000: REVIEW AND RECOMMENDATIONS BY THE NATION’S ELEC-
TIONS ADMINISTRATORS 52 (2001), available at http://www electioncenter.org/
publications/electionrefortreport2001.pdf [hereinafter NaT’L Task Force on ELec-
TioN RerorMm 2000]; Robert Pear, Bush Signs Legislation Intended to End Voting
Disputes, N.Y. Times, Oct. 30, 2002, at A22.

11. See H.R. Rep. No. 107-329, pt. 1, at 38 (2001). See aiso infra Part IV.B.1.

12. See infra Part V.

13. See Dan Balz, Bush Wins Second Term; Kerry Concedes Defeat; Both Speak of
Need for Unity, WasH. Post, Nov. 4, 2004, at Al.

14. See James E. Campbell, The Presidential Election of 2004: The Fundamentals
and the Campaign, ForuMm, Dec. 2004, at 1, 1 (noting that the 2004 presidential elec-
tion “ranks in the top tier of closely decided elections in American electoral history”
and calling political polarization “the defining feature of recent American politics™).
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136 LEGISLATION AND PUBLIC POLICY [Vol. 10:133

they had been in 2000, but the public’s negative perceptions of the
way we run elections were becoming increasingly ingrained.

The states did implement provisional ballot regimes in time for
the 2004 election.!> However, to the disappointment of many who
anticipated that this requirement would serve as a uniform fail-safe
mechanism for voters, provisional ballots were at best a partial success
in 2004. A major problem was that some states and localities refused
to count provisional ballots cast outside the precinct in which the voter
was registered;!¢ the national rate for counting provisional ballots was
64.5%.'” The second most-cited reason for not accepting a provi-
sional ballot was that the ballot had been cast in the wrong precinct.!8

We believe that much of the dissatisfaction stems from two
closely related sources: the methods by which election jurisdictions
determine where eligible voters are to vote, and what happens when
eligible voters show up in the wrong polling location. We believe that
if the states hew to the underlying purpose of HAVA'’s provisional
ballot requirement, eliminate restrictions on out-of-precinct voting for
federal races, and rationalize their respective precinct structures, they
will make major advances toward reducing the structural frictions that
foster the voter frustration that first boiled to the surface in 2000.
Building a more harmonious geographical structure will significantly
reduce that voter frustration.

In Part II, we discuss the relationship between the three geo-
graphical building blocks: polling places, precincts, and jurisdictions.
We focus on the historical development of precincts, their current
structure, and criticisms of precincts as structures. Part III discusses
the call for provisional voting, the legislative history of the HAVA
provision, and the litigation surrounding the provision in the months
before the 2004 election. This part also summarizes the United States
Election Assistance Commission’s survey analysis of the effectiveness
of provisional ballots in that election. And in Part IV, we suggest a
variety of solutions for the structural friction. We conclude with final
thoughts in Part V.

15. See ELECTIONLINE.ORG, BRIEFING: SOLUTION OR PROBLEM? PROVISIONAL BAL-
rots IN 2004, 3 (2005), http://www.electionline.org/Portals/1/Publications/
ERIP10AprO5.pdf.

16. See id. at 6, 12 tbl.4.

17. See U.S. ELECTION AssiSTANCE CoMM'N, FinaL ReporT oF THE 2004 ELEc-
TiIoN DAy Survey, Provisional Ballots 6-5 (2005), http://www.eac.gov/elec-
tion_survey_2004/pdf/EDS-Full_Report_wTables.pdf [hereinafter EAC SURVEY].

18. See id. Overall, the most-cited reason for rejecting a provisional ballot was that
the voter was not registered in any precinct. Id. See also infra note 221 and accom-
panying text.
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2006] TRAPPED BY PRECINCTS? 137

1I.
DEFINING PRECINCT

A. Differentiating “Precinct,” “Polling Place,”
and “Jurisdictions”

It is the frictional interplay of the three geographical building
blocks of voting—jurisdictions, precincts, and polling place—that un-
fairly disenfranchises a large number of eligible voters. There is,
however, substantial statutory support for counting out-of-precinct
provisional ballots. The analysis hinges on the word “jurisdiction”
appearing in HAVA §§ 302(a) and 302(a)(2)(A), as well as the pivotal
provision that became (without using the word “‘jurisdiction”) section
302(a)(4).!® The questions to be answered are: (1) what is a “jurisdic-
tion” and (2) why was the word “jurisdiction” in an earlier version of
section 302(a)(4) eliminated from the final version of the statute?20

Answering these questions depends on one’s method of statutory
interpretation. William Eskridge, Philip Frickey, and Elizabeth Gar-
rett describe the Supreme Court’s statutory interpretation standard
over the past century as “the soft plain meaning rule”’—that “plain
meaning can be overcome by compelling evidence of a contrary legis-
lative intent.”2! Therefore, analysis of the plain meaning alone is in-
sufficient, as thorough interpretation also requires weighing the plain
meaning against the legislative history.22 For the textual examination,
there are a number of commonly used interpretive rules, including us-
ing the ordinary meanings of words (frequently by resort to dictiona-
ries), avoiding absurd results, interpreting individual provisions so as
not to undercut or render redundant another provision of the same stat-
ute, and construing similar statutes in a similar manner.23

Central to the meaning of “jurisdiction” are its relationships to
the terms “polling place” and “precinct.” While section 302(a) ex-
pressly uses the term “jurisdiction,” it never uses the word “precinct.”

19. Section 302(a)(4) reads: “If the appropriate State or local election official to
whom the ballot or voter information is transmitted under paragraph (3) determines
that the individual is eligible under State law to vote, the individual’s provisional
ballot shall be counted as a vote in that election in accordance with State law.”

20. See infra notes 118-20 and accompanying text (discussing deletion of the
phrase “in the jurisdiction” between the Senate bill and the bill adopted by the confer-
ence committee).

21. WiLLiaM N. EskripGE, Jr., PuiLip P. Frickey & ELizaABETH GARRETT, LEGIs-
LATION AND STATUTORY INTERPRETATION 231-33 (2d ed. 2006).

22, Id. at 232.

23. Id. at 236, 243-44; see also ANTONIN ScALIA, A MATTER OF INTERPRETATION:
FeperRAL COURTS AND THE Law 23-29 (1997) (discussing textualism and canons of
statutory interpretation).
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So what is a “precinct,” and should its meaning control the effective-
ness of HAVA’s provisional ballot requirement or, more importantly,
an eligible voter’s right to vote? A survey of state laws shows that
“precinct” and “polling place” are closely related to one another.24
Polling places are the physical locations where voters go to cast their
votes, or, if circumstances require, their provisional ballots;25 pre-
cincts are the geographical political units for grouping residents for
the purpose of assigning them to a polling place.26 In almost no in-
stance is a precinct an entity with a separate political representative or
with an actual staff of governmental officials other than on election
day. It is subsidiary to a jurisdiction and, indeed, defined by the gov-
ernment entities in charge of the jurisdiction.?”

The term “polling place”—describing the location where a list of
eligible voters are to vote—is employed in section 302(a) in a manner
that, although not synonymous with “precinct,” bears a close resem-
blance to it. To be sure, this can only be inferred from the text, be-
cause HAVA neither defines these terms nor describes how they relate
to one another. Nonetheless, it is clear that “jurisdiction” denotes a
larger government administrative entity than “polling place,” and that
a polling place is a part of a jurisdiction. HAVA’s assigned responsi-
bilities to jurisdictions demonstrate that a jurisdiction is a regularly
functioning unit of government that contains actors with day-to-day
responsibility for election administration and occupies a place some-
where between the state and the polling place.28 “Polling place,” more
specifically, is used throughout the statute to refer to particular physi-
cal locations where voting takes place, not to a unit of government.2?

24. See, e.g., Ga CoDE ANN. § 21-2-2(28) (2006); 10 ILL. Comp. STAT. 5/1-3(13);
MicH. Comp. Laws ANN. § 168.654 (West 2005); NeB. Rev. Stat. § 32-114 (2005);
Onio Rev. CopE AnN. § 3501.01(Q) (West 2006); 25 Pa. StTaT. AnN. § 2602(g)
(2006); TenN. CopE ANN. § 2-1-104(18) (2005); Va. Cope AnN. § 24.2-101 (2003).

25. See, e.g., Onio Rev. Cope Ann. § 3501.01(R) (West 1994) (defining “polling
place”).

26. See, e.g., Onio Rev. CopeE ANN. §3501.01(Q) (West 1994) (defining
“precinct”).

27. See id.

28. See, e.g., HAVA § 303(d)(1)(B), 42 U.S.C. § 15483(d)(1)(B) (Supp. IIT 2005)
(“State or jurisdiction” may apply to federal Election Assistance Commission for
waiver of certain effective dates); § 301(c) (“State or jurisdiction” not prohibited from
using certain voting systems); § 302(d) (each “State and jurisdiction” must comply
with provisional balloting provisions by January 1, 2004); § 303(b)(1)(A) (procedures
for those “register{ing] to vote in a jurisdiction” by mail); § 303(b)(1)(B)(ii) (proce-
dures for voters casting their ballots for the first time in “an election in the jurisdic-
tion”); § 254(c)(2) (criminal liability for “State or other jurisdiction™).

29. See, e.g., § 241(b)(5) (accessibility of “polling places™); § 241(b)(18) (informa-
tion on “location or time of operation of a polling place™).
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2006] TRAPPED BY PRECINCTS? 139

A plain reading of the entire statute is consistent with this hierarchy,
with the state sitting at the top, polling place occupying the bottom,
and jurisdiction somewhere in the middle. Thus, there is intra-textual
consistency.>0

Should there be inter-textual consistency as well? As the courts’
varied interpretations of the statute show,3! the answer is yes. The
most analogous federal voting statute is the National Voter Registra-
tion Act of 1993 (NVRA), which regulates other aspects of federal
election administration.3> The NVRA explicitly equates a “registrar’s
jurisdiction” with the political unit of government that maintains voter
registration.>3> But at least one court rejected the applicability of the
NVRA'’s definition of jurisdiction to the term as it appears in HAVA,
finding no “compelling reason” to do so.34

The question of inter-textual consistency is compounded by the
fact that, unlike other forms of legislation, modern federal regulation
of elections has been an episodic, infrequent, and evolving process. It
began in earnest with the Voting Rights Act in 196533 (and its expan-
sion in 19753%), the enactment of the Uniformed and Overseas Citi-
zens Absentee Voting Act in 1986,37 the NVRA in 1993, and finally
HAVA in 2002. In this unusually sensitive area of law, the NVRA is
highly relevant to understanding HAVA. It seems that seldom does
Congress amend preexisting voting statutes to address new challenges,
as often happens with legislation in other areas. Rather, it would ap-
pear that voting statutes are more typically complemented by later
statutes.?® Considering all voting statutes collectively is thus essential

30. See generally EskrIDGE, FRICKEY & GARRETT, supra note 21, at 272, 291-92
(“the preferred meaning of a provision is the one consistent with the rest of the statute
and statutory scheme”).

31. See infra Part V.

32. 42 US.C. §§ 1973gg to gg-10 (2000).

33. See § 1973gg-6(j).

34. See Sandusky County Democratic Party v. Blackwell, 387 F.3d 565, 574-75 &
n.4 (6th Cir. 2004).

35. Pub. L. No. 89-110, 79 Stat. 437 (1965) (codified as amended at 42 U.S.C.
§8 1973 to 1973bb-1 (2000)).

36. Pub. L. No. 94-73, 89 Stat. 400 (1975) (codified as amended at 42 U.S.C.
§8§ 1973 to 1973bb-1 (2000)).

37. Pub. L. No. 99-410, 100 Stat. 924 (1986) (codified as amended at 42 U.S.C.
§8§ 1973ff to ff-6 (2000)).

38. In contrast, an example of a federal voting statute itself that has been amended
is the Voting Rights Act of 1965, whose central purpose—enforcing the Fifteenth
Amendment and eliminating discriminatory election practices—has remained con-
stant since 1965 but has been extended to include, most notably, language minority
citizens. See Pub. L. No. 94-73, 89 Stat. 400, 401-02 (1975) (codified as amended at
42 U.S.C. § 1973b(f) (2000); Tucker, supra note 9, at 207-11, 21422 (describing
evolution of the Voting Rights Act’s application to language minority citizens).
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140 LEGISLATION AND PUBLIC POLICY [Vol. 10:133

in interpreting any one of them. Given that the NVRA contains the
only congressional attempt to elaborate on the meaning of “jurisdic-
tion,” courts should not interpret HAVA’s later draftsmanship as
equivalent with congressional intent for a contradictory meaning. But
here, incorporation of the NVRA definition, while most helpful to un-
derstanding section 302(a), is not essential. Recognition that “juris-
diction” is something geographically bigger than a precinct, and more
governmental in nature, is enough.

B. The Development and Purpose of Precincts

Before determining the correct interpretation of HAVA regarding
out-of-precinct provisional balloting, we must address whether the ex-
isting structure of precincts can be justified on its own terms, irrespec-
tive of the availability of provisional ballots. Precincts were initially
created to make voting easier for voters,3® but the current manner of
defining and delineating precincts may have turned that justification
on its head by replacing it with a standard that values ease for election
administrators. The lack of public debate as to how to define pre-
cincts, without unwittingly creating barriers to voters, has contributed
to arbitrary and conflicting notions of how to define precincts.

At the beginning of the country’s history, most voters had to
travel to their county seats to vote (except in New England, where
voting was organized on a township basis).4® To travel to the county
seat could require traveling ten to twenty-five miles.#! As early as
1748, Orange County, New York established two polling places be-
cause of the difficulty of crossing the mountains that intersected the
county.4? Similar travel concerns induced Pennsylvania to subdivide
counties into districts and to provide separate polling places for each
district.4®> After the Revolution began, individual states continued to
create multiple voting sites within counties. In 1778, New York made
voting more convenient by declaring that voting would occur “not by
counties but by boroughs, towns, manors, districts, and precincts.”*4
New Jersey, which had only one voting site per county before 1776,

39. See discussion infra Part IILA.

40. RoBerT J. DINKIN, VOTING IN REVOLUTIONARY AMERICA: A STUDY OF ELEC-
TIONS IN THE ORIGINAL THIRTEEN STATES, 1776-1789, at 96-98, 133 (1982).

41. Id. at 97.

42. Cortlandt F. Bishop, History of Elections in the American Colonies, in 3 STUD-
1es IN History, EcoNomics & PusrLic Law 1, 109 (Univ. Faculty of Pol. Sci. of
Columbia Coll. ed., 1893).

43. See id. at 172.

44. DiINkiN, supra note 40, at 97.
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2006] TRAPPED BY PRECINCTS? 141

had fifty-three for its thirteen counties by 1788.45 Similarly, by 1785,
Pennsylvania had fifty-two voting sites for its eleven counties.*6

Use of residency within a precinct itself was a constraint on vot-
ing. In 1860 there were thirty-four states, but only three—Kentucky, -
Minnesota, and Pennsylvania—had minimum residence requirements
for “election districts” below the county, town, or parish level.4”
Other states had precinct structures, but not residence requirements,
and even mechanisms for voting out-of-precinct. Specifically, quoting
from the records of contested congressional elections, Richard Bensel
reported that, in many states, people could still vote in state races,
such as for governor, if they were temporarily outside of their pre-
cinct, but could vote in all races if within their home precinct.#® So,
for example, “[i]f he were still within his home congressional district,
he could also vote for congressman, and so forth.”4?

Compounding the operational role of precincts was the evolution
of voter registration. While it began as early as 1800 in Massachu-
setts5¢ and shortly thereafter in other New England states,3' most
states did not develop registration systems until after the Civil War.52
Before the 1870s, “men who sought to vote were not obliged to take
any steps to establish their eligibility prior to election day. They sim-
ply showed up at the polls with whatever documentary proofs (or wit-
nesses) that might be necessary.”>® But after the Civil War, election
fraud became common, and the individual states concluded that regis-

45. Id. at 97. Nevertheless, the precinct polling place was not always convenient.
Richard Bensel noted that the polling place in one New Mexico precinct was appar-
ently chosen because it was in the exact center of the precinct—even though no one
lived within two and a half miles and the site had no buildings. A shed had to be built
to hold the election. RicHARD FrRANKLIN BENSEL, THE AMERICAN BaLLoT Box IN
THE MID-NINETEENTH CENTURY 207 (2004).

46. DINKIN, supra note 40, at 97.

47. See Kirk H. PorTER, A HISTORY OF SUFFRAGE IN THE UNITED STATES 148
tbL.III (Greenwood Press 1969) (1918). These residency requirements were low, how-
ever: Kentucky required residency of sixty days, Minnesota thirty, and Pennsylvania
ten. Id.

48. BENSEL, supra note 45, at 166-67.

49. Id

50. JosepH P. Harris, REGISTRATION OF VOTERS IN THE UNITED STATES 65 & n.1
(Inst. for Gov’t Research, Studies in Admin. Study No. 23, 1929) [hereinafter HARR1s,
REGISTRATION OF VOTERS] (citing Acts and Laws of Massachusetts, 1800, Ch. 74).
See also ALEXANDER KEyssar, THE RIGHT To VoTE: THE CONTESTED HISTORY OF
DeMocracy IN THE UNITED STATES 65 (2000) (noting that concern about transients
spurred early interest in formal systems of voter registration).

51. See HaRris, REGISTRATION OF VOTERS, supra note 50, at 65.

52. Id. at 72; KEYSSAR, supra note 50, at 151-52.

53. Kevssar, supra note 50, at 151.
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142 LEGISLATION AND PUBLIC POLICY [Vol. 10:133

tration had become a necessity.>* By World War I, most states had
adopted formal voter registration systems®> to reduce fraud and con-
flicts at the polls on election day.

As registration systems became a fixture of election administra-
tion, some communities, concerned about rising fraud, opted for the
registration process to be conducted periodically at the precinct level,
where ‘“the precinct election board was a law unto itself,” rather than
have permanent registration.’® The periodic requirement to re-register
all voters was designed to completely clean the register of people who
had moved or died.>” The results often fell short of expectations,
however, because precinct boards failed to purge the lists of such
changes adequately3® and also because, in an environment of uncoor-
dinated precinct-based lists, the lists could easily be padded by organ-
ized squads traveling from precinct to precinct to register.>® Not
surprisingly, fraudulent voting remained relatively easy, particularly
since many states had not yet adopted signature verification of voters
at the polls to permit positive identification of each voter.5°

To cure the failings of periodic precinct-based registration, many
states moved to permanent registration, under which a person remains
registered “for as long as he continues to reside at the same address.”s!
The responsibility for vpdating the lists according to death records,
transfers based on voters’ requests, changes in postal or utility ser-
vices, failure to vote, and, frequently, house-to-house verifications

54. See BENSEL, supra note 45, at 139-40. The fraud occurred mostly in tightly-
spaced urban precincts, where a voter could go to numerous precincts anonymously.
Id. Without lists, a voter could even vote multiple times at the same precinct, some-
times with the cooperation of sympathetic officials controlling the precinct. See id. at
157.

55. See Kevssar, supra note 50, at 152. See also Josepn P. Harris, ELEcTION
ADMINISTRATION IN THE UNiTED STATES 18-20 (Inst. for Gov’t Research, Studies in
Admin. Study No. 27, 1934) (describing trends in voter registration laws after the
Civil War and through the early twentieth century) [hereinafter Harris, ELECTION
ADMINISTRATION]; HARRIS, REGISTRATION OF VOTERS, supra note 50, at 72-89 (pro-
viding a detailed discussion of the adoption of registration in New York, Penn-
sylvania, Illinois, and Indiana as typical of the process and politics); BENSEL, supra
note 45, at xv n.13. (noting that registration could not take hold until the development
of “the systematic identification of residence (e.g., numbers on houses) and clearly
legible records (e.g., widespread adoption of the typewriter)”).

56. See Harris, REGISTRATION OF VOTERS, supra note 50, at 4, 96-103.

57. See id. at 17, 24.

58. Id. at 12.

59. See id. at 11.

60. See id. at 15 (noting that signature verification was highly effective in the states
that adopted it).

61. Id. at 16-18.
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shifted from precinct officials to the city or county central office.62
This shift to permanent registration minimized the activities of any
precinct-based government entities except on election day.

In sum, the purpose of precincts was to make access to the polls
easier for voters. However, with multiple voting sites came the in-
creased risk of fraud, including voting more than once and voting in
elections for which the voter was not qualified to vote.

C. Current Precinct Structure

With this history in mind, we now address whether contemporary
precincts are reasonably sized. To answer this question, we compiled
data on precincts for each of the fifty states plus the District of Colum-
bia. The analysis that follows points out questions about precinct size
both in terms of people per precinct and, as importantly, area per pre-
cinct. Area per precinct is central to the question of likelihood of vot-
ing out-of-precinct: the larger the area, the lower the probability that
voters will vote out-of-precinct. Area per precinct also affects shifting
precinct lines and the need for provisional balloting.

Table 1 presents statewide data for the 2004 election, showing
the population density of the state, the total number of precincts, the
population per precinct, and the area per precinct.> We recognize the
inherent imprecision in making comparisons of one state to another;
each has its own population distribution within its borders, its own
level of concentration in one or more large cities, its own amount of
uninhabitable land, and its own unique transportation network either
encouraging or discouraging urban concentration.

Nonetheless, one can wonder why two neighboring states—Ohio
and Pennsylvania—have approximately the same population, area,
and population density, yet have average precinct sizes of 3.9 and 4.9
square miles respectively. Indeed, one would expect Pennsylvania,
the state with slightly higher density, to have the smaller precinct size,

62. Seeid. at 17, 52-60, 207-13. For a list of the twenty-nine states that had per-
manent registration in 1929 and the eighteen states still using periodic registration
(including the frequency of required new registration), see id. at 97-99. By 1934, five
additional states had shifted to permanent registration. See HaRrr1s, ELECTION ADMIN-
ISTRATION, supra note 55, at 22.

63. See infra Table 1. Our survey found that, nationally, there were 184,633 pre-
cincts in the 2004 election. Election Data Services (EDS) calculated a similar number
(185,994). See EAC SurVEY, supra note 17, at 13-2. EDS explained that the Elec-
tion Assistance Commission’s 2004 survey, infra note 210, had a smaller number
(174,252) because of the failure of Connecticut, New Hampshire, and Pennsylvania to
respond. Id. Some of the differences are likely explained by disparate treatment in
the underlying data with regard to precincts used for early voting and for absentee
voters.
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yet it does not. Similarly, Connecticut is about half the size of neigh-
boring Massachusetts in both area and population, so the two states’
population densities are similar (630.3 and 609.8 people per square
mile). Yet Connecticut’s average precinct size is 7.2 square miles,
while Massachusetts’s is 4.9 square miles. Even rural states like Ar-
kansas and Iowa, which have similar population densities, have com-
parable discrepancies regarding precinct size (19.7 and 28.3 square
miles).
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A review of the table also reveals the distinct range of state-to-
state differences in total population per precinct. The rates, which do
not consider non-voting age population, inactive voters, or recent
voter turnout, range from a high of 4,543 people per precinct in Con-
necticut to a low of 778 people per precinct in Wisconsin. The per
precinct numbers would be significantly smaller if measured in terms
of voting age population, active voters, or recent voter turnout, and
many factors can help to create the differences across states. The most
important factor in creating differences among states may be data de-
viations created by the various states’ differing statutory definitions
for what constitutes a precinct. For instance, Kansas has many pre-
cincts in which no people live but are nonetheless required because of
the way that Kansas geographically defines a precinct.5* Despite these
inconsistencies, we can make the very basic conclusion that the wide
range in number of people assigned to a precinct seems to have little
to do with the most administratively efficient number of people to
assign to a precinct.

To adjust for problems in using statewide data, we also examined
data for the most populous counties, or “urbanized areas,” in each
state.5> In Table 2, looking at comparable urbanized counties, there
appears to be some congruity, but wide disparities still exist. Denver
County, Colorado and Bergen County, New Jersey have relatively
similar population densities and precinct sizes, with 1,318 and 1,318
people per precinct. But Milwaukee County, Wisconsin, which has a
similar population density as Bergen County and Denver County, has
a precinct area and precinct population twice the size of theirs. New
York City (treating all five of its counties as one unit) is by far the
most densely populated “county” in the country, with a population
density of 26,227 people per square mile. Philadelphia County—the
next most densely populated—has only forty percent the density of
New York City, with 10,890 people per square mile. Yet both have an
assigned 0.1 square mile per precinct. New York City has a popula-
tion per precinct of 1,338, while Philadelphia’s is only 875. The Dis-

64. See Kan. STAT. ANN. § 25-26202(a) (2000) (“Each election precinct shall be
composed of contiguous and compact areas having clearly observable boundaries us-
ing visible ground features.”) This definition mandates the creation of precincts based
on geography, not population. The data shown in the table for Kansas ignore those
precincts, reporting instead on actual polling places. Other states may have similar
requirements that are not compensated for in the data reported by the states to us.

65. See infra Table 2. The Census Bureau defines an urbanized area as “a central
place(s) and adjacent territory with a general population density of at least 1,000 peo-
ple per square mile of land area that together have a minimum residential population
of at least 50,000 people.” U.S. Census Bureau, U.S. Census 2000 Glossary, http:/
factfinder.census.gov/home/en/epss/glossary_u.html (last visited Jan. 22, 2007).
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trict of Columbia has a population density comparable to
Philadelphia’s, yet uses precincts of 0.5 square miles and 4,083 people
per precinct. Illinois’s Cook County (Chicago) has a population den-
sity of 5,631.3 people per square mile yet has precincts of 1,041 peo-
ple and 0.2 square miles per precinct. Cook County’s precincts seem
too small when compared to New York City, let alone the District of
Columbia.
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Looking at populous counties with slightly lower densities,
Fulton County, Georgia (Atlanta), Honolulu County (Hawaii), Meck-
lenburg County, North Carolina (Charlotte), and Providence County,
Rhode Island are all close in terms of density. Yet Fulton County’s
precincts average 2,680 people and 1.6 miles, Providence County’s
average 1,888 people and 1.2 square miles, and Honolulu County’s
and Mecklenburg County’s average about 4,100 people and 2.8 miles.
There are even discrepancies in rural counties. Jefferson County, Ala-
bama and Bernalillo County, New Mexico are comparable, with densi-
ties of 591.6 people and 508.2 respectively. Yet the Alabama
county’s precincts have 3,502 people and 5.9 square miles, while the
New Mexico county has 1,195 people and 2.4 square miles per pre-
cinct. Clearly the mileage footprints should be reversed, and the pre-
cinct population for the New Mexico county seems small.

We ran one more test to learn if there was any consistency within
individual states. Table 3 shows those results. Because many states
have only one or two major metropolitan areas, it is difficult to pick
two counties within a state that have comparable populations, areas,
and population densities. The pairings generally show those with the
closest fits. Of the seventeen pairs shown, eleven are relatively close
in average precinct area, while six—those in Mississippi, Missouri,
Nebraska, South Carolina, Tennessee, and Virginia—are noticeably
out of alignment. These six pairings suggest conflicting views be-
tween the counties paired as to the correct number of people to assign
to a precinct. Such intrastate comparisons raise questions of uniform
treatment by a state of its voters and of possible equal protection is-
sues. It seems that leaving precinct determination decisions to indi-
vidual counties opens the door to legally significant disparities.¢

66. See Stewart v. Blackwell, 444 F.3d 843, 869-70 (6th Cir. 2006), vacated as
moot by Stewart v. Blackwell, No. 05-3044, 2007 WL 77853 (6th Cir. Jan. 12, 2007).
(finding equal protection violations where Ohio counties used different types of vot-
ing machines).
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The inconsistent treatment of precincts also shows states’ statu-
tory limitations on the number of persons per precinct. Of the fifty
states and the District of Columbia, most have a maximum number of
individuals that can be assigned to an individual precinct, and some
have minimum number as well. But a substantial minority—twenty-
three—have no maximum figure. Of those that do have a maximum,
the terms of reference vary. Some are set in terms of total population,
some in terms of registered voters, some in terms of active voters, and
some in terms of votes cast in the last general election.5? Some states
have maxima differentiating between urban and rural counties.®® Cog-
nizant of those comparative issues, the range is from [llinois’s maxi-
mum (in highly urban areas) of 800 voters to Tennessee’s and
Virginia’s uniform statewide maxima of 5,000 registered voters.

While each state presumably established its figure with some no-
tion of administrative efficiency and voter travel time, there is no clear
reason why the states have come to such widely disparate conclusions.
We make no definitive conclusions from these data, and we leave to
the demographers more rigorous study. But the hodgepodge of data
presented in these tables establishes the absence of rational state or
county principles for creating precincts.

The origin of many state precinct limits may, in fact, be historical
artifacts tied to the earlier era when most of the country used lever
machines, and there were estimates of how many voters could be
processed on each lever machine on election day.® We need not re-

67. See infra Appendix (table listing state statutory precinct requirements). Cur-
rently, twenty-seven states have a maximum population for precincts mandated by
statute. Id. Twenty-three states have no maximum and Wyoming can be read as
having no maximum since population growth does not result in creation of new pre-
cincts. Id.

68. See id.

69. Some indication of the weak analytical basis for at least old maxima can be
found in a 1968 study by E.S. Savas. Savas, working with colleagues from the River-
side Research Institute, developed a computer model for drawing New York City
election districts efficiently, given the state law constraints on the maximum number
of voters per election district and the maximum number of voters per lever voting
machine. See E.S. Savas, A Computer-Based System for Forming Efficient Election
Districts, 19 OperaTIONS REs. 135 (1971). Prior to the 1957 advent of permanent
registration in New York, the City Board of Elections would redraw the election dis-
trict lines every year. Id. at 136. With permanent registration and the apparent lack
of time to redistrict, the Board of Elections often added a second voting machine
rather than changing the district lines. Id. As for the state maxima, at that time the
law had an upper limit of voters per election district of 750 for one-machine districts
and 1,050 for two-machine districts. /d. at 149. Savas noted that “[t]aken together,
this is a strange pair of limits. It is much more logical that the latter be twice the
former, which would tend to equalize the delays for all voters, regardless of whether
they are assigned to one-machine or two-machine districts.” Id. at 149-50. He
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view in detail this theory; tracing this history is beyond the scope of
this paper. It is enough that we point out the lack of obvious analyti-
cal support.

D. Criticisms of the Precinct Structure

In 1934, Joseph Harris offered a number of criticisms of the
states’ precinct structures, many of which are still valid today.”® One
was that precinct size varied widely from state to state not because of
differences among jurisdictions, but simply “due to custom and to
state law.”7! Harris also concluded that some states capped the num-
ber of voters per precinct at unreasonably low levels. He argued that:

The great variation in the number of voters to the precinct author-

ized by the state laws indicates in itself that such provisions are

unwise. If the precinct officers of Massachusetts are able to take

care of two thousand voters, there can be no justification for state
laws restricting the number of voters to the precinct to two hundred

in California, two hundred and fifty in Indiana, three hundred in

Washington, Oregon, Nebraska, and Colorado, and so on.”?

Harris pointed out that small precincts probably made sense in
the early nineteenth century, when there were few large cities and
primitive transportation.”> However, when Harris published his study
in 1934, he noted that many Canadian cities had created election dis-
tricts with as many as five thousand registered voters.”* Harris argued
that election districts in the United States should similarly be in-
creased in size.”> The low limits on voters-per-precinct made little
sense given data showing that only about half of a precinct’s voters
would show up to vote.”¢

Harris was not suggesting that the maximum voter caps be raised.
Rather, he believed that there should be no maximum caps, just a min-
imum floor of four hundred voters for precincts in cities.”” Removing
the maximum caps would give local officials more discretion in de-

thought the standards should be changed to 600 and 1,200, noting that queuing theory
suggested that a two-machine district could accommodate even more than twice as
many voters, with equal waiting times. Id. at 150.

70. See Harris, ELECTION ADMINISTRATION, supra note 55.

71. Id. at 207.

72. Id. at 208.

73. Id. at 9-10.

74. Id. at 211.

75. Id.

76. Id. at 208-09.

77. Id. at 41.
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signing precincts.”® Additionally, Harris argued that larger precincts
would result in cost savings through efficiencies, including more pro-
ductive poll workers and fewer rented polling places, as he found pre-
cinct size to be “unquestionably the most important factor determining
the cost of elections.””® Larger precincts also would be less suscepti-
ble to alterations that would require moving the polling place from one
year to the next, thereby reducing voter uncertainty as to where to go
to vote each year.80 Harris further believed that larger polling places
would have greater quality control, because they could be staffed with
a responsible person from the central elections office and thus run
under more strict supervision.8!

Finally, Harris did not believe that increasing the size of precincts
would greatly inconvenience voters, because “[plaved streets, im-
proved transportation, and the universal use of the automobile have
relieved the necessity for small precincts.”®2 Indeed, he noted that in
many cities multiple precincts already were located in the same pol-
ling place.®3

111.
ProvisioNaL VoOTING: THE IDEA AND
1ITS IMPLEMENTATION

The right to a provisional voting ballot and the requirement for
computerized statewide voter registration lists are centerpiece reforms
of HAVA 8¢ Because Congress sought to eliminate the chaos and
strife regarding disputed registrations at the polling place, HAVA
guarantees that every voter encountering eligibility questions has the

78. Id. The recommendation that precincts be limited by minimum figures and not
maxima had previously been published by the Committee on Election Administration
of the National Municipal League, of which Harris was a member. Id. at 24. Alexan-
der Keyssar went even further in his critique of small precincts, finding nefarious
intent in some historical instances: “[A]lthough justified as a means of insuring that
election judges would be familiar with their constituents, the creation of tiny precincts
meant that anyone who moved even a few blocks was likely to have to register again
and meet a new thirty-day residency requirement.” KEYssaRr, supra note 50, at 154.
For a listing of the precinct residency time requirements from 1870-1923, see id. at
380-88 tbl.A.14.

79. See Harris, ELECTION ADMINISTRATION, supra note 55, at 209-10.

80. Id. at 213.

81. Id. at 42.

82. Id. See also id. at 212-13. Harris officially used “size” of precincts to refer to
population size, but he also discussed “size” in terms of voters having further to
travel. “Increasing the size of precincts” thus implicates an increase in both the popu-
lation per precinct and its area. See id. at 42.

83. Id. at 42-43. See also infra notes 239-42 and accompanying text.

84. See supra notes 7-10 and accompanying text.
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right to cast a provisional ballot.85 Election officials are to review
each provisional ballot after election day, research whether the person
was in fact an eligible voter, and, if so, count the ballot as valid.8¢
HAVA'’s legislative history, while limited, reinforces the importance
of provisional voting, finding that it “represents the ultimate safeguard
to ensuring a person’s right to vote.”87

The 2004 election was the first in which the HAVA provisional
ballot requirement was implemented, and the implementation was not
without difficulties. Questions and legal challenges arose as to
whether provisional ballots cast in a precinct other than the voter’s
assigned precinct should be counted. There were conflicting interpre-
tations of the Act regarding whether state law or federal law controlled
the counting of provisional ballots. We discuss below the thin provi-
sional ballot legislative history of HAVA and the litigation about pro-
visional ballots that arose in 2004.

A. Pre-HAVA Studies

The bipartisan National Commission on Federal Election Re-
form—chaired by former Presidents Gerald Ford and Jimmy Carter
(Ford-Carter Commission)—recommended in 2001 that voter registra-
tion move away from local control and be organized and administered
on a statewide basis.®® Centralization was needed in order to ensure
that voters’ registration information is updated as voters move.3® Con-
ceding that no registration system, no matter how sophisticated, will
be error-free, the Commission also recommended that provisional bal-
loting be available to all voters within the state on election day, re-
gardless of the location of their precinct or polling place.®® Both
recommendations were motivated by the same objective: that “[n]o
American qualified to vote anywhere in his or her state should be
turned away from a polling place in that state.”!

The Ford-Carter Commission then proposed a method for count-
ing provisional ballots. If, after the election, authorities concluded
that the provisional voter was eligible to vote, but voted in the wrong
jurisdiction, the ballot should not be forwarded to the correct district,
as was the practice in some states. Instead, the ballot should be ac-

85. Id.; HAVA § 302(a), 42 U.S.C. § 15482(a)(3)-(4) (Supp. III 2005).

86. § 302(a)(3)-(4).

87. H.R. Rer. No. 107-329, pt. 1, at 37 (2001). See infra Part IV.B.3.

88. See NAT’'L Comm’N oN FED. ELEcTION REFORM, TO Assure PripE & CONFI-
DENCE IN THE ELECTORAL PrOCESSs 28 (2002) [hereinafter Forp-CARTER CoMM’N].
89. Id. at 29.

90. Id. at 35-36.

91. Id. at 34.
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cepted as a limited ballot—valid only for the races the voter was eligi-
ble for at the place where the ballot was cast, such as statewide races
or the congressional district race if within the same district.92 The
Ford-Carter Commission recognized that the post-election administra-
tive effort necessary to process provisional ballots was significant
(from five or ten minutes to one hour per ballot) and would slow com-
pletion of the official election results.”®> Nevertheless, the Comimis-
sion believed that this cost was outweighed by the benefits to the
system, primarily allowing all eligible voters to vote.’* Other task
forces, made up primarily of state and local election administrators,
also recommended that all states establish provisional balloting.®>

B. HAVA

Section 302(a) of HAVA establishes that if a voter’s name “does
not appear on the official list of eligible voters for the polling place or
an election official asserts that the individual is not eligible to vote,”
the individual shall be permitted to cast a provisional ballot.°¢ Section
302(a)(2) contains the only HAVA requirements on the voter for cast-
ing the provisional ballot: the individual must affirm in writing that he
or she is both a “registered voter in the jurisdiction” and “eligible to
vote in that election.”®” However, section 302(a)(4) complicates mat-
ters by stating, “[i]f the appropriate State or local election official to
whom the ballot or voter information is transmitted . . . determines
that the individual is eligible under State law to vote, the individual’s
provisional ballot shall be counted as a vote in that election in accor-

92. Id. at 36.
93. See id.
94. See id. at 36-37.

95. See, e.g., NaT’L Task Force on ELEcTION REFORM 2000, supra note 10 (rec-
ommending that all jurisdictions adopt provisional ballots in the absence of “election
day registration or other solutions to address registration questions”), available at
http://www.electioncenter.org/publications/electionrefortreport2001.pdf; Nart'L
ComM’N oN ELECTION STANDARDS & ReEFORM, REPORT & RECOMMENDATIONS TO
ImMprOVE AMERICA’S ELEcTION SYSTEM 4, 8 (2001), available at http://www.naco.
org/Content/ContentGroups/Programs_and_Projects/Information_Technology 1/Elec-
tions1/election.pdf (recommending that states have provisional ballots that are
counted after confirmation of voter eligibility); THE CoNsTITUTION PROJECT, BUILD-
ING ConseNsus oN ELEcTioN REFORM, 8-9 (2001), available at http://www.secstate.
wa.gov/documentvault/TheConstitutionProjectBuildingConsensusonElectionReform
August2001-1023.pdf (recommending that *“voters, at a minimum, should have an op-
portunity to submit provisional ballots™).

96. HAVA § 302(a), 42 U.S.C. § 15482(a) (Supp. III 2005).
97. § 302(a)(2).
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dance with State law.”9® This sentence is the source of the confusion
and discord over the effectiveness of the HAVA requirement.®®

There is little in the legislative history to explain why the final
provision is so written. The reporting House Committee issued an
extensive report!% to accompany the bill that it sent to the floor (H.R.
3295) on December 10, 2001.1°! But the reporting Senate Committee
did not issue a report to accompany the bill it sent to the floor (S. 565)
earlier that year.!°2 On December 19, 2001, shortly after H.R. 3295
passed the House, Senators Dodd, McConnell, and Bond introduced a
replacement to S. 565, in the form of an amendment (SA 2688), that
Senators Dodd and McConnell, as the floor managers of the debate on
the Senate floor, would offer at the outset of the debate (Managers’
Amendment).!93 The sponsors of the amendment mentioned but did
not discuss the counting portion of the provisional ballot provision at
the time of introduction.

The Managers’ Amendment, as a complete substitute for the bill
reported out of the Senate Committee on Rules and Administration,
became the basis of the bill that passed the Senate on April 11,
2002.7%¢ The House-Senate Conference Report for the final version of
HAVA was intentionally written not to elaborate on any of the bill’s
language.'95 Although individual senators made statements on the
floor at the time of consideration of the Conference Report, the House
Report is the only document representing the views of more than one
member that contains any significant explanatory substance.

98. § 302(a)4).

99. See infra Part III.C (discussing the use of provisional ballots in the 2004 elec-
tion and courts’ analysis of section 302(a)(4) prior to the election).

100. See H.R. Rep. No. 107-329, pt. 1 (2001).

101. H.R. 3295, 107th Cong. (2001).

102. S. 565, 107th Cong. (2001). The reporting of S. 565 exemplifies the difficulties
of enacting HAVA. The committee reported the bill, supported by the ten Democratic
committee members, after the nine Republican committee members boycotted the
markup session. The boycott was triggered by committee chairman Senator Dodd’s
refusal to consider S. 953, a competing measure from the committee’s ranking Repub-
lican, Senator McConnell. See Bill Swindell, Democrats Spurn GOP & Approve Vot-
ing Mandates Bill, CQ MoniTor News, Aug. 2, 2001. See also 147 Cong. REc.
S8876 (daily ed. Aug. 3, 2001) (statement of Sen. Dodd).

103. See 147 Cong. Rec. S13764-71 (daily ed. Dec. 19, 2001). See also 147 Cong.
Rec. S13682 (daily ed. Dec. 19, 2001) (statement of Sen. Dodd).

104. See 148 Cong. Rec. §713 (daily ed. Feb. 13, 2002) (statement of Sen. McCain)
(“I urge my colleagues to support the compromise amendment in the nature of a sub-
stitute to S. 565.”); id. at S2544 (daily ed. Apr. 11, 2002).

105. See infra Part 1I1.B.3.
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1. The House Version

H.R. 3295, as introduced and reported to the House, contained in
section 502(3) a requirement that the states enact legislation permit-
ting “in-precinct provisional voting by every voter who claims to be
qualified to vote in the State.”!¢ The bill did not address whether to
count a provisional ballot. The House Report that accompanied H.R.
3295, in describing section 502(3) of the bill, also delineates the re-
quirements for casting a provisional ballot as eligibility in the
precinct. 197

Although the term “in-precinct” is used in both the bill and the
report, because of its generality, the reference should be read to focus
on polling place voting, rather than literally on the question of voting
only in the correct precinct. Supporting that interpretation is the de-
tailed discussion in the report of when a provisional ballot might be
needed. The report found that there were at least eight reasons why a
person’s name might not appear on the list of qualified voters for a
precinct, almost all of which reference problems at the polling place
itself: (1) administrative errors such as oversight or misspelled names;
(2) poll workers “may not be aware that the voter is listed on a supple-
mental roster containing the names of voters who registered shortly
before the election”; (3) voters may have been “improperly removed
from the voting rolls”; (4) voters may have not received, or received
“but did not heed, a notice that their polling place had moved”; (5)
administrative agencies “that are supposed to make registration appli-
cations available to clients may improperly handle the applications or
fail to forward them to proper election officials in a timely manner”;
(6) “voters may fail to notify their registrar, or fail to re-register, after
a change of address”; (7) “well-intentioned nongovernmental organi-
zations may mishandle registration materials”; or (8) the voter may
simply have “fail[ed] to register.”108

A number of these circumstances, most notably (4)—the implied
appearance at the wrong polling place—could not be alleviated if
“precinct” were read narrowly to exclude the “polling place” meaning.
The bill as reported was passed by the full House on December 12,
2001, with no changes to the provision.109

106. H.R. 3295, 107th Cong. § 502(3) (2001).

107. H.R. Rep. No. 107-329, pt. 1, at 37 (2001) (“In-precinct provisional voting en-
ables people whose eligibility is in doubt to vote in their precinct, without having to
travel somewhere else to swear they are eligible to vote, and have their registration
verified in the days following an election.”).

108. Id. at 38.

109. 147 Cong. Rec. H9308 (daily ed. Dec. 12, 2001).
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2. The Senate Bill

As initially introduced by Senator Dodd on March 19, 2001,'!° S,
565 provided that any voter who declared himself or herself “to be
eligible to vote at a particular polling place” and whose name did not
appear on the official roll or it was otherwise asserted that the voter
was ineligible to vote at the polling place, would be able to cast a
provisional ballot after making a written affirmation of eligibility.!!!
The provisional ballot was to be “tabulated” after an appropriate offi-
cial verified the affirmation.!!? The provision did not contain any ref-
erence as to if state law would control whether or not to count the
ballot.

The Managers’ Amendment contained the same requirements for
a voter to receive and cast a provisional ballot as the enacted HAVA
provision. The voter must affirm to be registered in the jurisdiction
and eligible to vote in that election.!'> However, the Managers’
Amendment had a different rule for when to count a cast provisional
ballot. Unlike both the original Senate bill and the HAVA section
enacted after the House-Senate Conference, the Managers’ Amend-
ment stated that: “(4) If the appropriate State or local election official
to whom the ballot is transmitted . . . determines that the individual is
eligible under State law to vote in the jurisdiction, the individual’s
provisional ballot shall be counted as a vote in that election.”!'4 The
standard for counting a provisional ballot was thus eligibility in the
Jurisdiction, not necessarily in the precinct or polling place.

In his final summary of the bill before passage, Senator Dodd
described the counting standard in the following way: “The election
official then makes a determination, under state law, as to whether the
voter is eligible to vote in the jurisdiction, or not, and shall count the
ballot accordingly.”!'> He then clarified the meaning of “jurisdic-
tion”: “It is our intent that the word ‘jurisdiction,’ for the purpose of
determining whether the provisional ballot is to be counted, has the
same meaning as the term ‘registrar’s jurisdiction’ in section 8(j) of

110. See 147 Cong. Rec. §2475 (daily ed. Mar. 19, 2001) (statement of Sen. Dodd).

111. Id. Curiously, the GPO website PDF versions of the bill as introduced and as
reported on November 28, 2001 differ from the bill as set out in the Congressional
Record for March 19, 2001. The Record version does not contain the references to
the polling place. See 147 Conag. Rec. S2477 (daily ed. Mar. 19, 2001).

112. S. 565, 107th Cong. § 301(b)(4) (2001).
113. See 147 Cong. Rec. S13765 (daily ed. Dec. 19, 2001).
114. Id.

115. 148 Cong. Rec. $2534 (daily ed. Apr. 11, 2002) (statement of Sen. Dodd)
(emphasis added).
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the National Voter Registration Act.”!'¢ After Dodd spoke, no one—
in particular, neither the minority floor manager (Senator McConnell)
nor the other leading Republican spokesman (Senator Bond)—contra-
dicted Dodd’s remarks. Thus, the Senate passed the Managers’
Amendment on April 11, 2002 with the counting standard relatively
unchanged.!!?

3. The Conference Bill

The House-Senate Conference reported the final bill on October
8, 2002.1'% In the bill, the Conference Committee adopted the Sen-
ate’s version of the counting provision with two changes. It dropped
the phrase “in the jurisdiction” and added “in accordance with State
law” at the end. The corresponding conference report did not elabo-
rate on this shift in language, or indeed on any other HAVA provi-
sion.!'® The conference bill passed the House two days after the filing
of the report, without any discussion of the counting provision.!2¢

Six days after that, the Senate took up consideration of the con-
ference bill, and there was commentary on the provisional ballot pro-
vision.!2! Senator Bond, one of the managers of the bill for the
Republican minority, was the first to speak about the provision. He
said that if a vote was cast outside the jurisdiction in which the voter
was registered, it was not to be counted if state law required voting in
the jurisdiction of registration.'?? Bond next discussed registered vot-
ers showing up at the wrong polling place and the continuation of state
law provisions authorizing the poll workers to direct the voter to the
correct polling place.'?® He did not tie such redirection to the question

116. Id. at S2535. The relevant NVRA provision can be found at 42 U.S.C.
§ 1973gg-6(j) (2000). This statement was also noted by the Sixth Circuit in Sandusky
County Democratic Party v. Blackwell (Blackwell I), 339 F. Supp. 2d 975, 990 n.5
(N.D. Ohio 2004). See also infra notes 146, 193-98 and accompanying text; supra
notes 31-38 and accompanying text.

117. 148 Cona. REc. $S2544 (daily ed. Apr. 11, 2002). One difference was the inclu-
sion of the voter information language, which was designed to meet the particular
needs of provisional balloting in Michigan. See id. at S2471 (daily ed. Apr. 10,
2002).

118. H.R. Rep. No. 107-730 (2002).

119. See id. at 74-75.

120. 148 Cong. Rec. H7853-54 (daily ed. Oct. 10, 2002).

121. See generally 148 Conc. REc. S10488-10516 (daily ed. Oct. 16, 2002).

122. Id. at S10491. Senator Bond also noted that “[i]t is not the intent of the authors
to overturn State laws regarding registration or state laws regarding the jurisdiction in
which a ballot must be cast to be counted.” Id.

123. Id. Senator Bond stated:

Additionally, it is inevitable that voters will mistakenly arrive at the
wrong polling place. If it is determined by the poll workers that the voter
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of provisional ballot counting. Bond thus conceived of counting votes
cast in the correct jurisdiction, as determined by state law, but not
necessarily in the correct precinct.

Bond later continued in a dialogue with Senator McConnell, the
ranking Republican minority member of the Senate Rules Committee,
which issued the first Senate version, and also a manager of the bill.
In this dialogue, Senator Bond concurred with Senator McConnell’s
description of the counting rule:

I agree completely with the Senator’s description of this provision.

Congress has said only that voters in Federal elections should be

given a provisional ballot if they claim to be registered in a particu-

lar jurisdiction and that jurisdiction does not have the voter’s name

on the list of registered voters. The voter’s ballot will be counted

only if it is subsequently determined that the voter was in fact prop-

erly registered and eligible to vote in that jurisdiction. . . . but the

voter’s name was erroneously absent from the list of registered vot-

ers. This provision is in no way intended to require any State or

locality to allow voters to vote from any place other than the pol-

ling site where the voter is registered.!24
Most of Bond’s explanation implies that the relevant requirement is
jurisdiction, not precinct. It is only the last sentence that potentially
narrows the counting standard down to the precinct level.

Senator Dodd, the chair of the Senate Rules Committee and the
highest ranking participant in the Senate debate for the Democratic
majority, also elaborated on the counting requirement in a discussion
of a different HAVA provision—the first-time voter mail registrant
photo ID requirement.'?5 He stated that:

Any provisional ballot must be promptly verified and counted if the

individual is eligible under State law to vote in the jurisdiction.

Nothing in this conference report establishes a rule for when a pro-

visional ballot is counted or not counted. Once a provisional ballot

is cast, it is within the sole authority of the State or local election

official to determine whether or not that ballot should be counted,

according to State law. Consequently. . . if [a] voter otherwise

is registered but has been assigned to a different polling place, it is the
intent of the authors of this bill that the poll worker can direct the voter to
the correct polling place. In most States, the law is specific on the pol-
ling place where the voter is to cast his bailot. Again, this bill upholds
state law on that subject.
Id. (emphasis added). There is an ambiguity between the statement’s first two
sentences and its last two.
124. Id. at S10493 (emphasis added).
125. See HAVA § 303(b), 42 U.S.C. § 15483(b) (Supp. III 2005).
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meets the requirements as set out in State law for eligibility, the
State shall count that ballot pursuant to State law.!26
This paragraph reestablishes what is missing from the actual language
of HAVA § 302(a)(4), that the standard for counting a vote is eligibil-
ity in the jurisdiction. The remainder of the paragraph confirms that
state law controls whether a voter is eligible in the jurisdiction, even
though none of the later sentences contain the wording “in the
jurisdiction.”
Senator Dodd continued:
As I stated yesterday, nothing in this bill establishes a Federal defi-
nition of when a voter is registered or how a vote is counted. If a
challenged voter submits a provisional ballot, the State may still
determine that the voter is eligible to vote and so count that ballot
... . Whether a provisional ballot is counted or not depends solely
on State law, and the conferees clarified this by adding language in
section 302(a)(4) stating that a voter’s eligibility to vote is deter-
mined under State law.127
Even though this statement is in the context of the mail registrant pro-
vision, it still leaves the counting decision in state hands.

C. The 2004 Pre-Election Litigation Over the Provision’s Meaning

The problem of casting and counting out-of-precinct provisional
ballots incited a series of court cases in the last months of the 2004
election campaign. Various individuals and Democratic party organi-
zations filed complaints in battleground states that had announced
plans not to count such ballots, or—in more extreme circumstances—
not even to issue provisional ballots to voters who showed up in the
wrong precinct. The spate of litigation was sparked by a fear among
Democrats that Republican election administrators in the targeted bat-
tleground states, invoking state precinct voting requirements, would
improperly and unfairly deny lawfully registered voters the right to
cast a provisional ballot and to have that ballot counted.!28

Over a two-week period, from October 12-26, 2004, five differ-
ent trial courts and one appellate court weighed in on these issues.
Their opinions contained four recurrent themes: (1) the meaning of the

126. Id. at S10508 (statement of Sen. Dodd) (emphasis added).

127. Id. at S10510.

128. See, e.g., Jo Becker, Legal Battle for Presidency Underway; Lawsuits over
Election Results Pending, with Both Sides Gearing up for More, WasH. PosT, Oct.
20, 2004, at A1; Gary Martin, ‘04 Court Fight Already Is On; More than 27 Election
Lawsuits Have Been Filed in Nine States, SAN ANTONIO ExpPrEss-News, Oct. 25,
2004, at 1A; Vincent Sherry, Like 2000, 2004 Raises Issue of Disfranchisement, Voter
Fraud, WasH. INFORMER, Nov. 4-10, 2004, at 1.

Imaged with the Permission of N.Y.U. Journal of I egislation and Public Policy
HeinOnline -- 10 N.Y.U. J. Legis. & Pub. Pol'y 166 2006-2007



2006] TRAPPED BY PRECINCTS? 167

word “jurisdiction” in section 302(a); (2) whether this use of jurisdic-
tion trumps state requirements to count only provisional ballots cast in
the correct precinct; (3) the correct textual interpretation of section
302(a)(4); and (4) the importance of the various post-Conference
statements on the Senate floor. Each court used one or more of these
themes to justify its decision.

The first court decision was Hawkins v. Blunt,'2? issued on Octo-
ber 12, 2004. Hawkins was filed in a district court in Missouri shortly
after the August 3 Missouri primary, on behalf of the Missouri Demo-
cratic Party and three individual plaintiffs who cast provisional ballots
because their names were not on their polling place registers and they
had not been sent to their correct polling places under a Missouri law
that they claimed violated HAVA.!13° The court found it reasonable
and not in conflict with HAVA for a voter, under the challenged state
statute, to be directed to his or her correct polling place before being
given a provisional ballot.!3! It also found the state law reasonable
and not in conflict with HAVA in requiring that, in cases where a
voter so directed refused to go to that polling place, the voter would be
giv